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Proceedings of the European Commission against Germany (Art. 226 EC): 

Is preference of  applicants based on regional ties a violation of the 

right of establishment (Art. 43 et seq. EC)?

1. Disclaimer

Given the reduced time and space provided for a factually and legally very complex matter, the following description of the case is focused on a core of basic statements. Some questions have been left out altogether (e.g. the problem of extension of licences). Nevertheless the fundamental problems raised by the case will be dealt with.

2. The case

The media authority (LPR) of Rhineland-Palatinate, one of the "Länder" in Germany, is in charge of licensing any person or company that intends to broadcast on frequencies (AM, FM, cable) lo​cated within the "Land".

In 1997 the LPR put to tender a small FM network comprising eight low power frequencies. The technical reach was considered to be about 800.000 inhabitants, one fifth of the population. Meanwhile other frequencies could be found and allocated so that currently about 2.5 million peo​ple can listen to the programme. Such growth in technical reach was expected at the time of gran​ting the license. It still is difficult for the licensee to make ends meet.

Two applicants were the outstanding competitors for the broadcasting license: A French/German joint venture (the joint venture) and a German company (the company). As it is important for the legal questions raised by the case, shareholders/holders of equity were involved as follows:

( Joint venture: German Company (75 %), whose equity was completely held by a French broad​casting enterprise (S.A.); 25 % German Holding of broadcasting interests; 28 limited partners  coming from regional divisions of different groups of society, e.g. sports, education, association of handi​capped people, parents associations, interest groups for families, women etc.

( Company: An association of German rock groups, singers, songwriters, music business people etc.; 1 singer/songwriter individually; 5 entrepreneurs doing business in Rhineland-Palatinate;  the radio broadcaster holding licences for two regional (i.e. coverage of Rhineland-Palatinate) networks (19.9 %); a radio broadcaster holding a licence in a neighbouring "Land", comprised of a French Company, a public service broadcaster, savings organisations and companies from the print busi​ness.

The LPR rated the competitors according to the legal provisions of the Rhineland-Palatinate media law. This law provides that

( competitors be valued according to the number and variety of their shareholders: Whoever repre​sents the broader spectrum of views and positions in society, is to be awarded  the broadcasting li​cence ("Binnenpluralität", "pluralism" - as opposed to "plurality").

This is a "first level criterion", i.e. if one applicant prevails significantly there is no room for further considerations in favour of anybody else. If two or more applicants are to be regarded as differing only slightly or even being equal in terms of pluralism, then the law provides that

( it has to be taken into account (among other criteria without relevance for this case)

· which applicant is expected to be best equipped, based on his economic and organisational resources, to cover the political, economic, social and cultural events in Rhineland-Palatinate and

· whether the applicant establishes in Rhineland-Palatinate facilities for the final technical processing of the broadcasting signal or for production or whether he intends to advance the development of private broadcasting in any other way. 

As these criteria can only apply after pluralism has been evaluated, they can be called "second level criteria". The difference between "first" and "second level criteria" will be of importance for the European law.

The LPR awarded in June 1998 the licence to the company based on the "first level criterium" of pluralism, but nevertheless backed up its decision by pointing out that this outcome would not have been altered if the "second level criteria" would have been applied.

The joint venture filed suit with an administrative court to challenge the decision, later on stopped the legal proceedings in Germany and complained to the Commission.

3. The "Reasoned Opinion" of the Commission (RO)

In general the RO argues on two different fields: One is the question of concentration and the re​duction of diversity in sources of information by awarding the licence to a company in which the regional private broadcaster holds an interest. The other field is discrimination against foreign com​petitors. The Commission considers the a.m. legal provisions violations of Art. 43 et seq. EC, i.e. the right of establishment. The law and the construction of the law as performed by LPR were re​garded as not consistent with the EC Treaty, as the criteria (particularly second level) focus on special ties and relations to the region of Rhineland-Palatinate, a requirement that discriminates against applicants doing business in other EC member states.

The connection between the two fields the RO is arguing upon is that the Commission is trying to establish a statement saying: Even if you are going to try to justify your discriminating law by ta​king resort to ideas of plurality, you are not going to succeed as plurality is the contrary of what you are doing by allowing the regional broadcaster to hold an interest in the 3rd network. This "subtext" is based on the assumption that only 3 (three) radio programmes are to be received in Rhineland-Palatinate, in fact there are 38 (thirty-eight) of them. 

4. The German position

Germany (as addressee of the proceedings under art. 226 EC) holds that the stipulations for awar​ding broadcasting licenses are completely EC-compatible:

( Under EC Law the a.m. provisions of the Rhineland-Palatinate media law cannot be regarded as a discrimination. They do have however the effect of a restriction. The difference is of great impor​tance in EC law, as a restriction can be justified under certain circumstances, whereas a discrimina​tion is outright illegal.

As not only foreign applicants for a broadcasting licence in Rhineland-Palatinate but also German applicants doing business in another "Land" are subject to the effects of the a.m. regulation, the provisions do not qualify as discrimination, but only as a restriction. National and foreign competi​tors alike are in a position to have to establish "ties" to the region they are not familiar with. 

( Under EC law a restriction can be justified by compelling reasons of public interest. One of those reasons accepted by the European Court is pluralism in the interest of safeguarding diversity of opi​nion. It as a prerequisite for a broad variety of different views adding up to forming the opinions in society, a process which is the very foundation of democracy.

This pluralism is bound to be related to a specific territory. The objective of pluralism can be made operative only by people who of course have a certain (national or regional or local) background. If a programme is to reflect the various activities in a given society it has to deal with national or regi​onal or local activities. Therefore it makes sense for a media law to ensure such coverage by giving people of the respective region a say in the programming, be it as holders of equity, be it as mem​bers of a programming advisory council. Pluralism in this sense is one of the many facets of culture which has to be preserved within the European Union (cf. art. 151 EC, art. 6 EU).

Moreover, the regulations of the Rhineland-Palatinate media law are adequate and proportionate measures, because the regional ties are "second level arguments". And, above all, the requirements can be met by foreign companies. They will have to set up a German operation of some kind anyway in order to prepare and operate their broadcasting business. This will enable them to find all necessary contacts in the region, as the example of the joint venture shows: They came up with 28 limited partners from the region.

I am deeply convinced that the Commission is wrong and that the outcome for the radio landscape in a lot of EC member countries would be disastrous if the Commission would prevail.

5. Final remarks

If you have to cope with a procedure under art. 226 EC, be prepared

· that the Commission has not the least doubt about anything that the complainant tells them, including (but not limited to) rumours

· that the Commission does not take notice of your arguments and facts but insists that disputed facts have been confirmed by you

· that the Commission does not bother to find out facts like how many radio pro​grammes are on air or what the situation is like frequencywise

· that the Commission is likely to draw conclusions like: if the offices of the licen​see and the media authority are located in the same premises, this amounts to un​due influence (at the very least)

May God bless you !
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