The future role of the broadcasting regulator 

1.
Introduction

The broadcasting sector has developed rapidly in recent years. The technological change described by words such as “digitization” and “convergence” is particularly responsible for this. The previously distinct areas of radio, telecommunications and information technology are merging. New services are being created alongside traditional broadcasting, although how far they will succeed in the marketplace is still unclear. In parallel, it is also apparent that electronic media are becoming more international. Furthermore, since many national broadcasting regulations have been liberalised and private enterprise has been given access to the market, there has been a significant increase in the choice available to the consumer.

The changes in the broadcasting sector do not however render a regulator superfluous.  Differentiating between infrastructure and programme (i.e. between medium and content) still makes sense. The significance of broadcasting for the free formation of opinion and cultural development remains, as does its social role; they may even grow.  There may however be some changes in the regulator’s duties. The shortage of frequencies will become less of a problem with digitization; but it will be necessary to prevent discriminatory barriers to access (gatekeeper positions).

This paper concentrates on the regulator’s role in supervising broadcast content.

2.
Principles


Independence of the regulator: the nomination process must guarantee that only experts who are independent (of business as well) are member of the regulatory authority.  The authority shall not be bound by any instructions from the Government or parliament. The regulator’s independence must also include financial independence.


Competencies: the regulator must be equipped with the competencies necessary to have authority in the eyes of those involved (broadcaster, public). These include responsibilities in the investigative field (e.g. obtaining information), enforceable regulations, the ability to make legally binding decisions, and if necessary the power of sanction.


Organisation: since convergence means that a separation of sub-sectors becomes increasingly difficult, a single regulator should in principle be responsible for the entire broadcasting sector (e.g. no division between supervision of programmes and of advertising/sponsoring), and if necessary for telecommunications as well.

· Transparency: procedures must be transparent. The process should be public, providing it does not conflict with confidentiality. An appropriate appeals system must guarantee legal certainty.


Scope: whether the responsibility of the regulator includes new services in addition to the traditional broadcasting services, should depend on whether these services achieve a significance comparable to radio and television. The scope should be worded as flexibly as possible, so that the regulator only monitors services that have an important social function.


Supervision of content: programme monitoring aims to protect the free opinion of the public and uphold important moral and cultural values as well as other public interests (e.g. the protection of minors). In particular, this applies to broadcasts that glorify or trivialise violence, or is sexist, pornographic or racist, or generally disrespectful of human dignity. The protection of individual rights, on the other hand, is primarily the concern of the criminal and civil courts. Respecting the interests of the government, administration or individual parties is not among the regulator’s tasks.



Advertising: the regulator’s task is not only to monitor whether advertising adheres to time limits or other formal restrictions (e.g. clear division between the actual programme and blocks of advertising).  Supervision is also carried out to protect the public from misleading or dishonest advertising, and to uphold important moral and cultural values.


Sponsorship: as well as adhering to the formal conditions, the primary concern of the regulator is to ensure that sponsors do not influence the content of the broadcast sponsored.



Radio and television freedom: supervision is limited under radio and television freedom in Art. 10 of the ECHR. These measures must be applied in accordance with what is reasonable.  Only major contraventions should be prosecuted.
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