Working group 1 on access issues

Background information on cable access
Working group 1 will also be dealing with cable access issues. This document aims to provide background information for this discussion and is based on the replies of EPRA-members to the questionnaire on cable access. Since the questionnaire was relatively brief and not all authorities have replied, this document cannot give an exhaustive view of the different European systems. Nevertheless, it may facilitate the working group discussion by pointing out some of the main aspects of the different national approaches. 

This paper compiles information provided by the following countries/authorities: the Netherlands (Commissariaat voor de Media), Cyprus (Cyprus Radio-Television Authority), Slovakia (Council for Broadcasting and Retransmission of the Slovak Republic), United Kingdom (Independent Television Commission - ITC and Radio Authority), Spain (Catalonia Broadcasting Council - CAC and Telecommunications Market Commission - CMT), Bosnia (Communication Regulatory Authority - CRA), Norway (Mass Media Authority), Latvia (National Broadcasting Council of Latvia), Italy (Autorità per le Garanzie nelle Comunicazioni - AGCOM), Ireland (Broadcasting Commission of Ireland - BCI), Poland (National Broadcasting Council - KRRiT ), Romania (National Audiovisual Council), Denmark (Radio and Television Board), Austria (KommAustria), Czech Republic (Council for Radio and TV Broadcasting of the Czech Republic), Switzerland (Office Fédéral de la Communication - OFCOM), Lithuania (Lithuanian Radio and Television Commission), Sweden (Swedish Broadcasting Commission), Germany (Direktorenkonferenz der Landesmedienanstalten - DLM), Malta (Malta Broadcasting Authority) and Finland (Finnish Communications Regulatory Authority – FICORA)

Penetration of cable networks 

On this aspect the countries can be divided intro three groups. It should be noticed that in this paper with the numbers of households connected to a cable network is meant ‘subscribed to cable programmes’ and thus actually receiving cable radio and television. The number of households that is passed by cable will mostly be higher. Especially in countries like the UK, Spain and Italy, where due to a strong offer of terrestrial programmes, not many households are actually subscribed to cable programmes.

Firstly, there is a small group of countries which has more than 50% of the households connected to a cable network. In the Netherlands around 93% of the households is subscribed to cable. Other countries with also a rather high percentage of the households connected to cable are Ireland (+ 70%), Malta (65%), Denmark (+ 62.7%), Sweden (+ 55%). In Germany about 20.4 million households (about 56%) of the approximate 36.2 million TV households have a cable connection. Switzerland goes on top with a percentage of around 98%.

Secondly, there is a ‘middle category’ of countries that reaches a percentage of between 30% and 50%: in Poland and Norway around 45% of the households is connected to cable. In Slovakia, the registered percentage of households that is receiving programmes by cable has grown from 19.4% in 1994 to 40.6% in 2000. Comparable with that is Finland: + 40%.  In Romania, around 30% of the households receives cable radio and television.     

The last category is the group with a low cable penetration of less than 30% of the households. In Italy, due to a very strong and popular terrestrial television offer, not more than 1,100,000 households are passed by cable, of which only 5% is subscribed to cable radio and television. In the United Kingdom, another country with a strong offer of terrestrial broadcasters, 15% of the households is connected to cable, while 52% of the households is passed by a cable network. In Lithuania, 25% of the households are connected to cable. In the Czech Republic, 24.5% of the households (which means 923,837 subscriptions) is subscribed to cable, while 1,470,000 of the households are passed by cable. In Spain, 300,000 households are receiving cable radio and television, which constitutes only 3% of the total amount of households. In Catalonia, at maximum 2% of the households is subscribed to cable, while 15.5% is passed by cable. 

For Austria, there is no percentage available, but only 1,013,124 are connected to cable. In Latvia, 323,000 are subscribed to cable. For Bosnia, no statistics are available. In Cyprus, there is no cable network at all.

Number of programmes and cable packages

With regard to this, no big differences occur between the different European countries.

In most countries, the average number of the programmes carried out by cable is between 25 and 30 television programmes in a standard package. Basis, standard and premium packages are offered by cable operators in most countries. Premium packages offer special interest channels, movies and sports. In the Netherlands and a few other countries, the number of television and radio programmes in the basis package is about the same: 30 each. In many countries, the number of radio programmes transmitted by cable is much lower than that of TV programmes. In Norway, 25 television programmes and only 10 radio programmes are carried out in average. In Slovakia, around 40 TV and 20 radio programmes are transmitted by operators. In Ireland, the number of radio programmes transmitted lies between 10 and 15. In Spain, the number of television programmes transmitted by cable is very high (+ 50), meanwhile the number of radio programmes is only around 10. In Italy, the only existing cable network Stream offers 40 programmes in the standard package of which only 5 are radio. Much more programmes are offered in premium packages, which also include more radio channels. In Malta, cable networks offer 57 television programmes in 6 different packages, but no radio programmes at all.

In the UK, there is a huge number of programmes transmitted by digital networks: more than 100, a figure which is expected to rise to around 300 in near future. Also in Switzerland, many cable operators offer digital programmes. Around 50% of the subscribers in Switzerland have access to 32 digital free-TV, 26 digital free-radio, 23 digital pay-TV and 44 pay-radio channels. But when they would stick to analogue, they would still be able to receive the considerable number of 55 television and 42 radio programmes. In Denmark, the largest cable operator TDC OnCable offers three sorts of packages: basic, medium and full. Most of the audience (550,000 households) is subscribed to the full package which means they can also receive several satellite channels. In addition to this, a digital package is also offered by the same cable operator. In Germany, only a few analogue cable operators are currently offering various programming packages. This is not the case for the vast majority of operators. With regard to digital programming, a few operators offer standard packages as well as premium packages. As far as digital transmission is concerned, there are 13 digital channels available in the former cable networks owned by Kabel Deutschland (KDG), the largest operator of cable facilities in Germany. On average, each digital channel has six analogue TV channel equivalents.
In Sweden, there are big differences between cable networks. Many networks are very small and transmit only 10 television programmes at maximum. However, the Swedish market is dominated by 4 large networks that have over 90% of the market. Their capacity is much higher. The larges cable operator in Sweden, ConHem, offers only 10 programmes in the basic package, but subscribers can opt for a digital package (for which of course a set-top box is needed) and by doing so receive around 50 channels. The same operator also offers almost each channel individually. 

In several countries, the capacity of the cable networks appears to be lower. In Latvia, there is a difference between the cable networks in the big cities which are transmitting around 25-40 programmes, and the small cities were only 12-15 programmes can be received by the audience. In Lithuania, the public can receive around 20-22 programmes. In Romania, 45% of the networks can only transmit 14 programmes at maximum. For Bosnia, there are no statistics available at this moment.

Access of public broadcasters

In almost all countries cable operators are obliged to transmit the programmes of public service broadcasters to the public. In the majority of countries this must-carry obligation includes the programmes of national, regional and local public broadcasters. As an example, in the Netherlands, cable operators have the obligation to transmit the three national public TV channels, 5 national radio channels, the public regional broadcaster which is aimed at the province in which the cable network is located and the public local broadcaster aimed at the municipality in which the cable network is located. Besides that, all the Dutch-language television programmes and two Dutch-language radio programmes of the national Belgian public broadcasting organisation must be carried out by the cable operator. 

In the United Kingdom, there are at present no formal must-carry obligations laid down in legislation, but there is a provision to impose such obligations by the ITC. This can only be the case when programmes are delivered in digital form and regarded as ‘digital local delivery services’. This must-carry requirement can only include the digital services of the BBC, ITV, Channel 4 and 5, the Public Teletext Service and for Wales S4C (Digital). 

Likewise Italy has no formal must-carry rules, but in practice the cable operator includes the programmes of the public broadcasters and other main private terrestrial broadcasters in its offer. Bosnia has no regulation on the access of public and private broadcasters to the cable network, since there is no cable regulation at all at present.

Access of commercial broadcasters

In general, private broadcasters have to reach an agreement with cable operators on the (re)distribution of their programmes. But in many countries the programmes of private broadcasters also fall to a certain extent under a must-carry obligation. 

In Spain, not only the programmes of the national and regional public service broadcasters must be transmitted but also the programmes of the national and regional private analogue terrestrial broadcasters. Even the programmes of local terrestrial TV broadcasters, if they so request. The economic compensation, which must be paid to cable operators by those broadcasters, can be freely established by parties. If parties are unable to reach an agreement, the authority that awarded the concession to the cable operator must settle the dispute. Under the Spanish Cable Telecommunications Act, cable operators are obliged to reserve 40% of the capacity used for the provision of audio-visual services for independent content providers, under the condition there are enough of them requesting access to the cable network. This is in order to stimulate the audio-visual industry and to prevent cable operators from taking advantage of their control of the infrastructure. For the definition of the independence of the content provider the share capital and voting rights are taken into account. The bodies which are in charge of enforcing this obligation are the relevant regional authorities, and in the case of Madrid and Catalonia the media authorities.

In the Czech Republic, the programmes of domestic private broadcasters with national coverage are also covered by a must-carry obligation. With regard to local and regional private broadcasters only one, the one which is the most convenient to the area covered by the cable operator, has the right to be transmitted by the cable operator in the basic offer. In Slovakia, not only the programmes of the public broadcaster, but also the programmes of the domestic private broadcaster which are available in the respective area of the cable network should be carried out by the cable operator. The same goes for Lithuania where the private broadcasters with national range plus one regional programme fall under the must-carry obligation. This is also the case in Finland where the two big nation wide commercial broadcasters, who pay a licence fee to the Fund that is financing public broadcasting, fall under the scope of the must-carry principle. Also in Malta, the must-carry obligation includes the programmes of domestic private channels (national as well as local), teleshopping channels not included. 

In Germany, the state media laws usually give precedence to channels which have been licensed by the respective state regulatory authority (Landesmedienanstalt) for terrestrial or satellite broadcasting. This may also include public access channels as well as private channels which can be received in the respective state but which are transmitted from outside the state. The remaining cable capacity is made available for satellite TV channels. Should the situation arise, the state regulatory authority has to make a decision. The allocation of the cable channels is usually determined by the state regulatory authority in a channel allocation plan. The operator has to make a capacity of one analogue channel available (must-carry) for regional and local digital broadcasters.

In Sweden, the programme of the national terrestrial private broadcaster is covered by the must-carry-obligation. In Austria, there is also a must-carry obligation for domestic private terrestrial broadcasters with a national coverage, but only on request and for a reasonable fee. In Ireland, besides the programmes of the three national public TV channels also the programme of the only one national private TV channel must be transmitted. Furthermore, all national and main local radio channels (for the area of the cable network) fall under the must-carry obligation. In Switzerland, the OFCOM, which licences the cable operators for redistribution of programmes, can oblige the licensees to transmit the programmes of private broadcasters, provided there is enough capacity and compensation of all costs.

Influence of the audience

Of course in all countries, most cable operators will to a certain extent take into account the preferences of the audience when deciding on the composition of the packages offered, since as private companies they can be expected to sell as much as subscriptions as possible.

In only a few countries the influence of the public is more direct. In the Netherlands, cable operators have to respect the binding advice of so called ‘programme councils’. These councils are appointed by the municipal councils. The members should be experts in the field in which the programme council is required to advise. The programme council shall be composed in such a way as to be representative of the major social, cultural, religious and other spiritual movements within the municipality. The programme councils advise on the composition of the ‘legal basis package’ which should consist of at least 25 radio and 15 television programmes, including the programmes which fall under the must carry obligation. This advice is binding; only for important reasons the cable operator can deviate from the advise of the programme council. Since the programme council represents the local community, the Dutch system aims to give the audience an (indirect) influence on the composition of the cable package and to stimulate a pluralistic character of the cable packages.

In Norway, the public has some influence since every second or third year elections take place in which subscribers can vote for their favourite programmes. This is also the case in Denmark where the largest operator TDC-OnCabel used to organise elections. Smaller cable-operators have different forms of audience-influence, either by direct voting or by electing the board, which makes the decisions. In the UK, some cable operators hold audience ratings. 

Role of regulatory authorities

With regard to cable access issues audiovisual, telecom and competition authorities play a role. In a number of countries, the audiovisual authority has competences to settle disputes. In Switzerland, the OFCOM is the supervisory board on cable networks. When a programme has been refused, the broadcaster can notify the OFCOM, which may order the cable operator to rectify the situation. In Lithuania, complaints can be made to the Radio and Television Commission of Lithuania. Although in Ireland it has not arisen until date, complaints can be made to the Broadcasting Commission of Ireland. In Poland, a broadcaster can lodge a complaint with the National Broadcasting Council (NBC) or go to court when his programme has been refused access. The competences of the NBC are rather unclear since in the Broadcasting Act it has not been defined whose access should be regulated.

In Austria, the new authority KommAustria has the possibility to intervene in case of refusal or failed agreement between broadcaster and cable operator. It can intermediate and finally (in case of failure) oblige the cable operator to transmit the programme in question. This is also the case in Italy where a broadcaster can lodge a complaint with the AGCOM, which has to decide within 90 days, after that a second appeal can be made to the Administrative Tribunal. This is comparable with Finland where complaints can be made to the Finnish Communications Regulatory Authority. This authority is also dealing with the observance of the must-carry principle, conditional access and network pricing.

In Germany, the responsible Landesmedienanstalt only sets up a channel allocation plan for digital cable, if the operator does not adhere to the pertinent legal prescriptions as regards channel allocation. Therefore, a broadcaster whose channel has been refused by the operator first contacts the state regulatory authority, which then investigates the matter, and, if necessary, sets up a channel allocation plan to ensure that legal prescriptions are followed. If the state regulatory authority refuses to set up a channel allocation plan, the broadcaster has the option to file a suit in the Administrative Court against the state regulatory authority. The operator may also file a suit in the Administrative Court against the channel allocation plan set up by the state regulatory authority. In so far as a broadcaster is not redistributed in digital cable and there are no must carry rules or other legal prescriptions with regard to its redistribution, then he has the option of filing a suit in a court of law against the operator based on the fair trading law. In addition to the aforementioned responsibilities regarding cable feed-in, the state regulatory authority is also charged with the task of overseeing and regulating conditional access services, navigation systems as well as the packaging and marketing of channels.

Sometimes the only task of the audiovisual authority is to monitor the compliance of the cable operators with the must-carry obligations. In Sweden, the Radio and TV Authority can impose conditional fines when the must-carry obligations are breached, but in practice the compliance is good. In Norway, the questions of must-carry are handled by the Mass Media Authority. A private broadcaster, whose programme has been refused, can appeal to an Arbitration Board, which is appointed by the ministry of Cultural Affairs. In Slovakia, the Council for Broadcasting and Retransmission not only licences cable operators but also has to observe whether they meet the must-carry obligations. The same is the case in the Czech Republic were the Council for Radio and TV Broadcasting is responsible for the registration of cable operators. 
In Malta, competences in the field of cable access are exclusively attributed to the telecommunications authority. A broadcaster can take up the matter with the Malta Communications Authority that licences the cable operators.

In the United Kingdom, two authorities are involved in cable access issues. A complaint can be made to the ITC since it has the duty to ensure fair and effective competition or to the Office of Fair Trading (OFT) under the fair trading law. The ITC also observes the compliance of the must-carry rules and regulates and licences EPG’s. Also in the Netherlands two authorities are involved. The Commissariaat voor de Media has to decide whether a cable operator has important reasons to deviate from the advise of the programme council on the composition of the legal basis package. The second authority is the Telecommunications Authority (OPTA) that has competences with regard to all other cable access issues. For instance when providers of programmes which are not advised by the programme council want their programmes be part of another package offered by the cable operator.   

Also in Spain more authorities are involved. The observance of cable access lies at first at the regional authorities, like the Catalonia Broadcasting Council (CAC) that has to monitor the compliance with the must-carry rules and that 40% is reserved for independent content providers. A broadcaster can lodge a complaint in case of a dispute with the cable operator. The CMT however could also be entitled to act in certain circumstances since it has the general remit to safeguard the existence of effective competition in the telecom and audiovisual market and to guarantee access to networks. 

In countries like Latvia, Romania and Denmark, no regulatory authorities are especially dealing with issues related to the access of programmes to cable networks. 

Remaining questions and issues for discussion

· Should regulatory authorities and to which extent have interference with (the composition of) packages offered by cable operators?

· Should the audience and to which extent have influence on the composition of the cable packages, as for instance is the case in the Netherlands?

· Which is the most appropriate regulatory authority to deal with issues of cable access?

· How can co-operation between different regulatory authorities (such as audiovisual and telecom authorities) be improved?  

Marcel Betzel 

Commissariaat voor de Media 
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