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The Role of the Regulator in the Converging Landscape
Background
In Norway, like in most European countries, the information and communication services are 

partly regulated in acts specific to the sectors, e.g. the Communication Act and the Broadcasting Act, and partly in laws embracing different sectors in society, for instance the Competition Act, the Consumer Act and the Criminal Act. The Ministry of Transport and Communications is responsible for the communication sector and the Ministry of Culture is responsible for the broadcasting sector. The main regulatory bodies are the Post and Communication Authority for communication and the Mass Media Authority for broadcasting.

The development of convergence involves that the frontiers between the sectors change and partly vanish, and in the future we should see a common chain of value for all the sectors involved. This development challenges a regulatory regime which is based upon clear and unambiguous frontiers between different sectors and media.

This summer, an expert report on regulatory questions in the converging landscape was presented to the Norwegian Government. The report is a follow-up of the Green Paper,

EU SEC(98) 1284 final, EU COM (1999) 108 final and The European Parliament Resolution A4-0328/98. The main conclusions of the report implies a shift from a regulatory regime of government interference to a more competitive self-regulatory system. This paper is to a large degree based upon the conclusions and recommendations of this report.

The Norwegian Freedom of Expression Commission has also recently presented a report which suggests a liberalisation of today's regulatory regime. The Commission thus suggests to abolish broadcasting licensing and the system of pre-censorship of movies for an audience of 18 years or more.  

Horizontal regulation
For some time it will be appropriate to go on with a vertical system of regulation. Nevertheless, it will be necessary to gradually change the regulation to a horizontal system.

According to the expert report, the change to a horizontal system of regulation should be carried through in two steps:

In the short run, it will be sufficient to adjust the division of responsibility between the communication and broadcasting acts. The Broadcasting Act should focus on regulating the content and the Communication Act should focus on regulating the distribution.

In the long run, the regulation of all the information and communication services should be assembled in one act. The consequences will be that the superior responsibility for the media and communication sector should be gathered in one ministry, and the main regulatory bodies (the Post and Communication Authority and the Mass Media Authority)  should merge into one regulatory body - most comparable to the American FCC.

It is difficult to predict when such a merger should take place. However, experts indicate that the fulfilling of the digitalisation of the broadcasting sector, most likely to take place between 2007 and 2010, will be a watershed as to regulation.

In the meantime, it is very important that the ministries and the regulators involved establish a close co-operation regarding regulative questions. According to the report, a practical solution might be to establish a co-ordinating committee between the ministries, the regulators and representatives for the communication and broadcasting industry.

On-line and interactive services
In the short run, the main area for the broadcasting regulators is supposed to be the content in the conventional broadcasting and not interactive and on-line services. There are many reasons why interactive and on-line services should not be defined as broadcasting:

- The historical reason for regulation has less relevance

- Existing rules are not adapted to interactive services

- Interactivity means that the function of editors is partly transferred to the user

- Practical problems to enforce regulations on content for on-line services

Broadcasting licences

The present arguments for licensing broadcasting may be the need for administration of the frequencies, considering the economy of the licensees, the need to impose sanctions and for cultural policy reasons. The economy of the licensees and the need to impose sanctions can be taken care of in other ways. As and when frequencies for analogue use are made free,  the need  to grant special licences to broadcasters will therefore hardly exist. An obligation to register might replace the present licensing system. The argument for such an obligation will be the need to know the name of the editor.

The abolition of the licensing system will imply that the broadcasters are treated the same way as other media. The freedom of expression is a fundamental right in Norwegian law. That means any restrictions in the right to free speech must be exceptions. The exceptions should be justified in technical conditions regarding the administration of the frequencies and general restrictions in the right to speech that apply to all the media (racism, defamation. a.o.). 

The role of the regulator in such a regime, would be to administer the frequencies, register the editors and give advise and information to the industry, the public and the political system.
Public service broadcasting

There is no standard definition of public service broadcasting. Public service broadcasting can, however, simplified be defined as broadcasting in the service of the public. This understanding implies that broadcasters must balance between programming for a majority of viewers and programming for people with special interests. Simultaneously, there is a delicate balance between broadcasters' editorial freedom and the requirements society imposes on them; and between programming serving the national public interest and the independence of the broadcasting institution.

In Norway, the licence fee financed national broadcaster NRK has Statutes stating the institution's public service obligations. In addition, the privately owned TV2 and P4 (radio) are required by their respective licences to offer a programme profile "based on the principles of public service broadcasting". Since 1995, Norway has had a Public Service Broadcasting Council (Allmennkringkastingsråd) that helps interpret the concept of public service broadcasting, and in annual reports to the Ministry of Culture, evaluate the public service broadcasters' fulfilment of their public service obligations.

Since the public service obligations are rather vaguely defined, it is necessary to exercise discretion while evaluating the fulfilment of these obligations. Naturally, this supervision and evaluation will cause debate between "the judges" and "the judged" over the understanding of the obligations. An alternative is to produce more detailed public service obligations. This will, however, easily conflict with the broadcasters' editorial freedom.

The justification for imposing public service obligations on privately owned broadcasters is the limited amount of frequencies available for terrestrial broadcasting. With digitalised broadcasts there will be room for many more broadcasts within the frequency spectrum, and the scarcity argument for imposing public service obligations on private broadcasters will therefore be less significant in the future. However, national licence fee financed broadcasters may still be given public service obligations regardless of the frequency situation.

Until now, competition between broadcasters has been mainly domestic. The increased globalisation and commercialisation of broadcasting will make it increasingly difficult for broadcasters operating in smaller markets and smaller language areas to compete with larger international players that have the advantage of economies of scale.

To maintain national public service broadcasting in the future, it may therefore be necessary to leave the regime of imposing public service obligations alone, and instead consider offering positive incentives such as public funding of certain audiovisual productions.

It is therefore reason to believe that the regulator will play a somewhat different role in the digital future of public service broadcasting. The regulator will probably still play a role in defining the content of public service broadcasting, but probably in a broader and less detailed manner than what is the case in some countries today. Furthermore, the regulators will most likely be better off with a carrot than a whip in order to reach the defined goals.        

Advertising regulations

Current Norwegian regulations on advertising in broadcasts are designed for a system of conventional analogue broadcasting. The transformation to digital broadcasting raises the question of whether these regulations will still be adequate. The most central advertising regulations are the following:

Products

It is prohibited to advertise certain products and services such as weapons and tobacco in Norwegian broadcasts.

Broadcasters
The licence fee financed national broadcaster NRK is not allowed to carry advertising altogether in broadcasts.

Language

Advertisements should mainly be presented in Norwegian or another language used in the broadcaster's own productions.

Target Groups

Advertisements just before/after children's programmes and advertisements directed towards children are prohibited.  
Quantity restrictions
Advertisements can not exceed 15% of the daily broadcast time or 20% of any given hour.

Placement
Advertisements can not be placed outside marked advertising blocks. There are also regulations that forbid interrupting certain programmes with advertisements.

Most of the advertising regulations mentioned above can probably also be used for interactive broadcasting services, with the exception of regulations concerning time (quantity restrictions and placements).

A consequence of increased interactivity in broadcasting services may be that viewers more easily will be able to avoid seeing traditional advertisements. A consequence of that may be an increased interest in product placements and sponsoring of individual programmes. This may trigger a need to adjust advertising regulations accordingly.
To conclude, digitalised broadcasting will not change the role of the advertising regulator in any dramatic matter, but it will probably be necessary for regulators to initiate adjustments of regulations. 

Programme quotas

EU regulations, and therefore also Norwegian regulations, state that minimum 50% of television broadcast time, excluding news, sports, entertainment, advertisements and text, should be works of European origin.

This is also a regulation that concerns time and as such it can not be easily applied to interactive services. 

According to the expert report on regulatory questions, the goal of increasing the production and availability of European audiovisual productions should primarily be secured through other means than programme quotas. An alternative could be to stimulate the production and distribution of European works, economically or otherwise.          

The regulators will again need to consider replacing, or at least supplementing, the whip with the carrot.

"Must-carry" obligations

The "must-carry" obligations for the cable networks implies an obligation to retransmit public service broadcasting. The intention of the obligations is to ensure the distribution of broadcasters. The obligation rules were established at a time when the cable networks had a limited range of capacity.

As a result of the digitalisation, some networks will be able to distribute up to 500 channels.  Additionally, the digital networks will carry interactive services, on-line services and ordinary telephone services. This change in the cable network industry influence the basis for regulating the sector. 

The cable operators are depending on their ability to supply their subscribers with attractive programmes. In practise it may be taken for granted that the national public service broadcasters will be distributed because of their strong positions in the markets. For obvious reasons the public service broadcasters are supposed to be distributed in the cable networks independent of "must carry" obligations. The increased capacity emerging from the digitalisation should support that assumption.

If the "must-carry" obligations for the cable networks are abolished, the regulators will have one less responsibility.

Ownership

There is a common understanding in Europe regarding the importance of regulating the  ownership in the media. Norway has a media specific regulation of ownership. The Act is only referring to the newspaper and broadcasting industry. Regulations of ownership in the "converging landscape" should be expanded to include the news and opinion sites on the Internet. 

The role of the regulator regarding media ownership will therefore be more important and difficult in the future.  A special challenge will be to delimit the web-sites.

Electronic Programme Guides

The Broadcasting Acts should regulate the modelling of Electronic Programme Guides, thus securing that all the different programme offers are presented in a way that gives no preference to particular programmes or programme providers. It is of particular importance that the regulations secure the interests of the public service broadcasters. 
The role of the regulator will be to mediate and impose sanctions.

Digital Gateways
Directive 95/47/EC on the use of standards for the transmission of television signals should be revised and include interactive services and all potential portal functions. The regulations should focus on what purposes digital decoders should serve for users and not on specific technical standards. The industry itself will have the best qualifications to consider the basis of technical standards, and also continuously to consider the need for amendments.

The future regulations should be based on European (EU) law. It is of great importance that particularly the public service broadcasters also in the future should be available on all distribution platforms.
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