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Introduction: 

This background paper aims at providing guidelines for the plenary discussion on the topic of human dignity. For this purpose, it will briefly present some general considerations regarding human dignity and raise a series of interrogations for the debate.

1. Generalities

· The Protection of Human dignity: A universal Standard

Standards covering protection of human dignity exist at all levels of the legal order. At the international level, such standards are to be found a/o in the Universal Declaration of Human Rights of 1948 adopted by the General Assembly of the United Nations
, the Charter of the United Nations
 and the UN Convention on the elimination of all forms of discrimination against women
. Since the establishment of the international human rights convention, the protection of human dignity which earlier was mainly a national affair, was put on the agenda of the world community
. At the European level, the European Convention for the Protection of Human Rights and Fundamental Freedoms does not expressly refer to the concept of human dignity. The Treaty on the European Union and the Treaty establishing the European Community do not explicitly mention the concept of human dignity, although they confirm in the Preamble the 'attachment to the principles of liberty, democracy and respect for human rights and fundamental freedoms and of the rule of law'. However, Article 1 of the Draft Charter of Fundamental rights of the EU states that: 'Human Dignity is inviolable. It must be respected and protected'. At the national level, most constitutions
 also include provisions on the protection of human dignity. 

· The Protection of Human Dignity: A widespread Standard in the Media Field

The protection of human dignity is also a widespread standard in the context of media regulation. Whatever the weight given to freedom of expression, the protection of human dignity has always been one of the fundamental concerns of media regulation.

At the EU level, two key documents in the broadcasting field refer to the concept of human dignity. Art. 12(a) of the Television without frontiers Directive states that: 'Television advertising and teleshopping shall not prejudice respect for human dignity'. On 16 October 1996, the Commission also published a Green Paper on the Protection of minors and human dignity in audio-visual and information services
. 

At national level, on the one hand, some broadcasting laws expressly mention the respect of human dignity as one of the fundamental requirements of broadcasters. In France, for example, Art. 1 of the broadcasting law identifies human dignity as one of the fundamental obligations to be respected by broadcasters. Art. 15 of the broadcasting law also stipulates that the French CSA has to guarantee the respect of human dignity in broadcasting programmes. In Germany, various articles of the Broadcasting Treaty also mention the respect of human dignity
 as an obligation for both public and private broadcasters. 

On the other hand, many broadcasting laws do not expressly mention the concept of human dignity but list a series of specific obligations that other countries would consider as part and parcel of the concept of human dignity. For example, in Malta, the programme guidelines do not explicitly mention human dignity. However, the Guidelines for News Broadcasts state that 'in covering accidents, disasters or the effects of human violence, journalists need to balance full, accurate reporting against the obligation to avoid unnecessary distress or anxiety. The approach should not only be thorough but also sensitive.'

· Human dignity: A rather vague concept 

The concept of human dignity is very abstract and the legal texts never contain any proper definition. 

An additional difficulty is that the concept of human dignity belongs to the realm of morals and morality in which sensitivities differ greatly. The reactions of public opinion are often the determining factor where the protection of human dignity is concerned, and they reflect deep-seated cultural differences
. 

The terms used and the degree of precision of national legislation may vary widely, but there is evidence of a consensus on the fact that the respect of human dignity includes certain core notions, such as the prohibition of the exploitation of physical or mental suffering, the invasion of privacy or the treatment of a person as an object. As a consequence, the range of issues that can come under the heading of the protection of human dignity is very broad. It may encompass issues of racism, gender, sex, violence, privacy etc. 

2.
Matters of debate: 
· How to find the right balance between freedom of expression and respect of human dignity?

The principle of freedom of expression is not an absolute one. It is impossible for the media to use freedom of speech to justify their setting themselves above social norms and institutions. Media have a special responsibility, for in a democratic society both constitutional protection for freedom of speech and human rights agreements place them in the position of a tool in the service of citizens
. Freedom of expression may be restricted by the State, though the possible restrictions are circumscribed by a very precise set of criteria that have been clearly enunciated by the European Court of Human Rights
:

· they must be prescribed by the law; 

· they must be necessary, i.e. they must meet a genuine social need and respect the values inherent in a democratic society;

· they must pursue legitimate objects that are defined exhaustively; these include the protection of public health and morals, which are of particular relevance to the protection of human dignity.

The problem is that this balance may be difficult to find because of the abstract character of human dignity and the existence of many borderline cases. Where should we draw the line?

· Should there still be a regulation of human dignity in the context of the new media environment?

It was assumed by some, especially at the beginning of the convergence debate, that the emergence of digital technology and convergence would bring an end to broadcasting content regulation. The vast majority of the actors in this debate seem however to consider that issues of human dignity and protection of minors will retain their relevance in the future.

As an illustration, in the UK, the Broadcasting Standards Commission, in its Submission for the Communications Reform White Paper, considered that 'even if fundamental technological change was beginning to impact on the social and public policy environment, suggesting that the old relationship between the viewer and broadcast services was shifting, there was still a case to be made for 'negative' content regulation. The BSC further considered that there was still a need for all services to conform to currently acceptable community standards within society, tested by research, and which seek to defend privacy and basic human dignity (…)
'.

· Should matters of human dignity remain in the remit of regulatory authorities or should they rather be left to self-regulation, e.g. through journalists' codes of ethics? Is the strengthening of media literacy, enabling people to make informed choices about the suitability of content for them, the answer?

It can be assumed that regulatory authorities have to intervene regarding at least clear-cut cases of breach of human dignity dealing with basic human rights. For example, in France, in 1995 a private radio presenter openly rejoiced about the murder of a policeman on the air. The radio in question was suspended for 24 hours by the CSA.

However, all the cases are not so clear-cut. Issues of human dignity are sometimes overlapping issues of taste. Opinion as to whether to intervene or not is then divided. In the Netherlands
, several recent programmes have caused public controversy. The programme 'Geboeid' (i.e. chained) featured one person chained to four other individuals, who each day had to send one person away. This programme Geboeid was even heavily criticised by some national politicians who considered that more stringent programme supervision was needed in the Netherlands. It was even proposed to give the Commissariaat the opportunity to supervise the programmes before they were broadcast. The Commissariaat immediately objected to this proposal, as prior supervision could easily lead to censorship which is forbidden by the Dutch Constitution. The Commissariaat also refused to play the role of a moralist or censor, as they considered that they lacked the experience and knowledge for such a task.

In Sweden, (and in Scandinavia in general) the regulatory authorities have no remit for questions of ethics. Ethics, values and language are a matter for broadcasters, e.g. through internal codes of ethics. 

However, it has frequently been remarked that self-regulation 'tends to remain cosmetic window dressing of the media industry and its professionals- a repertoire of good intentions with little or no impact on practical media operation and performance
'. 

· Should regulatory authorities provide guidance to broadcasters on matters of human dignity? 
Should regulatory authorities adopt a proactive approach by providing actual guidance for broadcasters on matters of human dignity? Opinion seems to be divided on this point. 

Some regulatory authorities consider that this practice of guidance may encourage regulators to make judgements on morality and to impose a ‘slight’ censorship. Countries where there used to be State censorship may also be very sensitive to these concerns. Furthermore, it is also widely assumed that the provision of guidance on these matters is also rendered difficult because of the current cultural fragmentation of the audience. 

Other countries such as the UK, on the contrary, consider that the protection of human dignity is one of the crucial tasks of the regulatory authority and that it is therefore important to provide some guidance to broadcasters on this matter.

· How could regulators provide guidance? 

Through programme codes?

In the UK, general guidance is provided by the ITC and the BSC through programme codes. The BSC Code of Standards includes a section on Respect and dignity, including provisions on how broadcasters should behave on occasions of grief and bereavement or on the scheduling of tragic events, which have a strong impact on the public imagination. 

Through conducting audience research?
Audience research seems a very important element especially for matters of human dignity bordering on taste. Indeed, taste and decency are not static concepts. Moreover, in democratic, pluralist and multi-cultural societies, moral standards cannot be simply imposed. They can only be valid when all those concerned give their consent to such standards in the course of their common deliberations
.

Through discussion with broadcasters?

In Germany, the proliferation of afternoon talk shows led to a public debate in 1998. As a consequence, the German government tried to put pressure on broadcasting regulators. However, the regulators considered that this would oblige them to do what they are not allowed to do, i.e. judge programmes. The regulatory authorities chose to assist private broadcasters in drafting a voluntary code of conduct regarding talkshows which was published in June 1998.

· Which sanctions are appropriate?

It seems that instruments such as fines and programme suspension are heavy handed instruments in matters of human dignity bordering on taste, unless in the event of a very persistent offence. The toughest sanction in Germany on this issue (i.e. a talk show) was to propose a rescheduling of the programme. In this country, the first round of "Big Brother" ended without any sanctions being imposed by the regulatory authorities. The second round of "Big Brother" started in September; no infringements of the broadcasting regulations were observed so far. 
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