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WORKSHOP II: Transfrontier advertising and programmes windows

At the 12th EPRA meeting in Bratislava in October 2000, the issues of the determination of jurisdiction over broadcasters and relocalisation of broadcasters were debated. A round-table dedicated to "Jurisdiction over Broadcasters in Europe" organised by the European Audiovisual Observatory, the EPRA and the Institute for Information Law took place at the end of last year (see "Iris special" of the EAO).

On these occasions, various cases were examined where a broadcaster puts together a television channel aimed at the audience of a State (of reception) but establishes itself in another State (State of origin) in order to bypass the rules of the State of reception. 

In addition to these potential relocalisation cases, other forms of "programme targeting" - especially of advertising content - should deserve the attention of regulators and justify the co-operation and the exchange of information between them : i.e. the different forms of "windows" or insertion of advertising or other form of content in the programmes of an existing channel aimed at a targeted foreign audience. 

Our questionnaire has enabled us to identify several scenarios. We take this opportunity to thank many EPRA members for their valuable input to this summary. The present working document supports the hypotheses outlined in the introductory note on the basis of the input received and raises some questions that the workshop could debate. 

Various scenarios

On the basis of examples of "programme targeting", different scenarios can be distinguished : 

1. Access to the audience through "spill-over" of the (simultaneous and unchanged) broadcast of a television channel, in audience areas with the same language but distinct from the country of origin at which it is mainly aimed. Most of the time this is a ‘classic’ case of transfontier channel circulation. It becomes particularly acute in the following circumstances:

· The audience covered speaks the same language(s) as that of the state of origin and the State of reception deems that for imperatives of public safety it is its responsibility to have control of the targeted programmes to the point of eventually forbidding their broadcasting (Macedonia 
);

· The audience covered partially speaks the same language and the channel in question broadcasts advertising (Bosnia, Belgian French-speaking Community);

· The audience covered speaks the same language and the broadcaster sells its audience to advertisers whose products are forbidden on national channel (France);

· The audience areas receive a channel aimed at a Europe-wide public in an appropriate language version (The Netherlands).

2. Audience targeting through advertising windows : when the broadcaster of a channel aimed at the audience of its country of origin broadcasts the same channel to audience areas of neighbour countries, but in whose programmes the original advertising spots are replaced by advertising spots specifically aimed at the public of these additional audience areas. These programmes thus assembled can be transported through different ways : broadcast of a distinct signal from the country of origin or putting together of the basic programme and specific advertising spots in the country of reception.

Several scenarios are mentioned :

· Small countries, neighbouring larger ones using the same language, are often affected by this phenomenon which sometimes uses multiple windows from several neighbouring private broadcasters (Switzerland, Portugal), and sometimes contains products r services forbidden by national broadcasters (Ireland);

· Pan-European channels are broadcast in various countries with dedicated advertising windows (The Netherlands, Romania);

· Certain systems allow for other forms of transport involving more than 2 countries : the primary programme in a first country, assembly in a second aimed specifically at the audience of a third country in which the advertising is commercialised (Lithuania, Estonia);

· One case of tele-shopping, specifically aimed at a different country (Romania).

The setting-up of these systems originates, in some cases, with refusal of access to television advertising at national level (Germany on the situation in Switzerland and Austria in the past).

3. Audience targeting through programme windows : same system as above for advertising windows but the windows include programmes other than advertising, such as sport or entertainment programmes (Switzerland, Portugal, Poland). This question becomes more acute when the programme windows go against specific regulations applicable to national programmes (Ireland).
4. And, not to forget, the relocalisation of a complete channel : the broadcaster tries to obtain a licence for a channel from a country distinct from the country of reception for which it is exclusively aimed, in order to circumvent the rules applicable to broadcasters licensed in these countries (Spain, The Netherlands, the UK, Sweden, Norway). 

Real or Potential effects 

The broadcasting organisations are faced with a loss of revenue in a discriminatory competitive environment (Austria, Switzerland, Estonia, Lithuania), when their competitors have access to the same advertising market without being subject to any licensing requirements. This is the case when national regulations are stricter regarding contents (Ireland, France), for advertising (Ireland, France), or for creative contribution. A restructuring of the range of broadcasting programmes can follow as national broadcasters are put in a difficult situation. This may lead to a diminishing of the range of programmes from national broadcasters and to a decrease of their contribution to the pluralism of ideas and opinions, considering the public interest obligations (contribution to local production, to the creation of works etc.) to which they are subject (Switzerland, Austria, Lithuania). 

For the advertising sector, the effects can be perceived as positive : access to advertising spots for products whose television advertising is prohibited on the channels of national broadcasters (France), or where he has no access to advertising windows on national channels (Germany on the subject of Switzerland and Austria in the past); pressure towards a decrease of the price of advertising spots, diversification of the media. However, some effects may also be perceived as negative : increased audience fragmentation in the event of a combined range of programmes, loss of revenue for the sector at the national level especially for small markets if the advertiser opts for a supranational strategy. 

For the audiovisual production and creation sector, the targeting of programmes at foreign audiences may lead to a weakening of these sectors which constitute a important vehicle for cultural diversity (Switzerland, Lithuania, Austria). Indeed, they regularly benefit from contributions from broadcasters and support measures within national legislation. 

For the public, the regulators are in a difficult position when channels aimed at the same national audience are subjected to different regulations, for example in the case of forbidden products, duration of advertising windows or advertising aimed at children (Sweden).

Finally, it is important to mention the issue of copyright and neighbouring rights whose implementation may not be ensured in the different examples of foreign audience targeting. 
Key questions for discussion
Broadcasting is specific in that it involves editorial responsibility and activities and direct relation to the targeted audiences. 

· Is control by the broadcasting State the only valid principle with regard to the observed spill-overs and windows ?

· Shouldn’t the concept of broadcaster evolve, in particular with the advent of digitalisation, due to the splintering of the service (editors, service providers) ?

· Do the criteria for adhesion to a jurisdiction as described in the Directive and in the Convention adequately meet the cultural objectives and the audio-visual policies when we know that the specifically-targeted audience – which is the sole object of the broadcasting activity – has not yet been taken into consideration ?

· How should future evolution be approached ? After the well-known multi-lingual versions and the advertising and programming windows, new technical possibilities such as virtual advertising and teletext are emerging.

· The Directive and the Convention plan for systems of exchange of information and consultation. Are these really applicable systems for prevention of conflict and problem solving ? If not, what other systems could be envisaged ? Which role could the regulatory bodies play in this matter (parallel to be drawn with the role of the ARN in infrastructure and electronic networks) ?

In the annex

· The answers of the regulatory authorities concerned by such cases

· European texts 

· Regarding windows: Article 16 and Article 10bis of the Convention 

· Regarding circumvention : Article 24bis of the Convention

Regarding dialogue and settlement of disputes: Articles 19 to 22 and 25 and 26 of the Convention; article 23a of the Directive.

� For further information please refer to the appendix (input from regulators)





