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Introduction

This background paper focuses on one aspect of the plenary topic, namely the influence of politics on regulatory authorities in the field of broadcasting. Nevertheless, the issue of the independence of regulators is closely connected with that of the independence of broadcasters. It has been emphasised that, "the best way of guaranteeing the independence of the supervisee is to guarantee the independence of the superviser. The independence of the superviser becomes then the guarantee of the independence of the supervisee but also of the efficiency and competence of the supervision
". 

Even though regulatory authorities are autonomous organisations usually enjoying an arms length position from the governmental structure, this legal autonomy does not, of course, necessarily ensure independence in day-to-day work
. This paper deals with two institutional/legal arrangements that may be relevant to guarantee the independence of the regulatory authorities; i.e. on the one hand, the provisions governing the appointment of the members and, on the other hand, the means of funding of regulatory bodies. 

This document therefore presents a typology of the main appointment and funding systems of regulatory bodies in Europe and illustrates them with a few interesting examples. The situation in every EPRA member is described exhaustively in two annex tables.
1.
Appointment mechanisms for members of regulatory authorities in Europe

Regulatory authorities are generally composed of a collegially organised decision making organ (e.g. a Board) and an administrative staff, which takes care of the daily work, prepares the activities and executes the decisions of the decision making organ. There are, however, a few exceptions. The Finnish FICORA, the Norwegian regulatory authorities and the Swedish RTVV do not have any Board or Chairman but only a Director General. The boards of regulatory authorities are composed of a certain number of members, usually ranging from five to thirteen. However, most of the Landesmedienanstalten, the regional regulatory authorities in Germany, are constituted as considerably larger organs of up to 47 members. In most cases, Britain being an exception, uneven numbers have been preferred to avoid the situation where an equal number of votes can block the decision-making process. As the Council of Europe's Recommendation (2000) 23
 puts it: "the rules governing regulatory authorities for the broadcasting sector, especially their membership, are a key element of their independence. Therefore, they should be defined so as to protect them against any interference, in particular by political forces or economic interests".
Basically, five main models of appointment can be identified in Europe:

· Appointment by the executive: "the Northern European model"
In the vast majority of cases, and sometimes exclusively, the executive, i.e. the government, the supervisory ministry or the President of the State (in countries with a presidential regime) has the power to appoint members of regulatory authorities. 

As an example, in the UK, the Secretary of State for Culture, Media and Sport appoints the Chairperson, the Vice-Chairperson and all the members of the ITC, the BSC and the Radio Authority. In Sweden, the Director General, the Chairman and the members of the Swedish Broadcasting Commission as well as the Director of the Radio and TV Authority (RTVV) are appointed by the Government. 

It would be wrong, however, to jump to any hasty conclusions and to consider that these authorities are not necessarily independent. However, this system of exclusive appointment by the executive presupposes a specific culture or tradition of independence from the State. Such a system is predominant in Northern Europe, e.g. in Anglo-Saxon countries and in Scandinavian, countries, which rely on unwritten traditions of non-interference by government. The qualification of "Northern European model" is convenient but not very accurate as this system is also present in other geographical areas of Europe, such as Malta, Spain (CMT) and Switzerland. It is significant to note that none of the regulatory authorities from countries of central and Eastern Europe have adopted such a system. 

· Appointment by legislative: "the Central European model"

In many countries, the legislative has the power to appoint a proportion of the members of regulatory authorities. In certain cases, national parliaments exercise this power of appointment exclusively. As an example, the new Broadcasting Council of Slovenia is composed of seven members, all elected and nominated by the Parliament of the Republic of Slovenia. In Slovakia, the members of the Council are also elected by the National Council of the Slovak Republic. This system has often been adopted in central Europe (e.g. Bulgaria, Czech Republic, Estonia, but also Turkey). In some instances, as in France, this (non-exclusive) power of appointment is not exercised by the Parliament but by its President: the President of the Senate and the President of the National Assembly appoint respectively three members (out of 9 in total) of the French CSA. 

· Appointment by both executive and legislative: "the French model"
In some countries, both the legislative and the executive have the power to appoint the members of the regulatory authority. This system was first implemented in France in order to attain a certain balance of power between political forces. This model was also adopted in other countries, such as Poland, Romania, Bulgaria and the Ukraine. In Poland, the National Broadcasting Council is composed of nine members; four of which are appointed by the Lower House of Parliament, two by the Senate and three by the President of the Republic of Poland for a period of six years. 

This system is closely linked to the political structure of the respective countries and does not always guarantee a balance of power between the political forces. Representatives from the NCRT, the former Bulgarian body, used to underline that, given that the Parliament and the President have the same political leaning, political pluralism was missing in the NCRT's composition
.

· Appointment by the judiciary
Judicial power does not usually play a role in the appointment process. An exception is Portugal where one of the eleven members of the High Authority for the Mass Media (the Chairman) is elected by the Superior Council for the Judiciary. In France, three members of the CNCL, which was the predecessor of the CSA, used to be appointed by the judiciary. 

However, senior magistrates are sometimes chosen to be members of regulatory authorities. As an example, the President and the Vice-President of the Broadcasting Commission in Sweden must both be experienced judges. The Chairman of the Flemish regulatory Authority must also be an experienced magistrate.

· Appointment by social movements and groups/civil society: "the German model"
Generally, the participation of social groups which constitute civil society in the appointment system of regulatory authorities is very limited. However, there are some notable exceptions as in Germany. For instance, in Northrhine-Westphalia, the Broadcasting Commission (Rundfunkkommission) of the local regulatory authority (LfR) is comprised of 45 members. While 13 members are elected by the local parliament, the remaining 32 members are elected by a variety of social groups (e.g. churches, trade unions, sport associations, consumers' associations etc.). Consumer and youth associations are also present in the Collège de la publicité (responsible for advertising) which is one of the three bodies of the Conseil Supérieur de l'audiovisuel of the French-speaking Community of Belgium. Eight of the twelve members of the Lithuanian authority are also appointed by specific groups, such as artists, journalists etc. In some cases, social groups do not have the power to appoint but may make some suggestions. In the Slovak Republic, the National Council Committee, which appoints the members, may be presented with proposals for candidates by civil associations operating in the areas of audio-visual, mass information, culture, science, education, sport, registered religious and church societies and civil associations of citizens with health handicaps. This is also currently envisaged in Turkey
. In the countries where public service broadcasters are subject to a system of internal control, social groups are often represented in the internal control organs as is the case for instance in Germany (Rundfunkrat und Fernsehrat of ARD and ZDF) and Ireland (RTE Authority). 

Even though this system offers an official form of interest advocacy by socially relevant groups, it is however not always a guarantee of independence. This is demonstrated for instance by the strong importance of party orientation within the German public service television councils
. Another possible drawback is the differing levels of professional expertise possessed by board members. 

It seems very difficult to prove that one of the systems outlined above is the better guarantee for the independence of the appointed persons and of the regulatory authorities in general. One decisive element is that members should be appointed in a democratic and transparent manner. However, in addition to the mode of appointment, further specific rules linked to the membership in the decision making organs of the regulatory authorities are particularly relevant with regard to the issue of independence from political power. This is especially the case of rules dealing with incompatibilities and with the dismissal of members.

Disqualification (incompatibilities) rules 

Generally, broadcasting acts state that the position of a member of a regulatory authority is incompatible with other specific functions that are likely to endanger the independence of the member and/or of the broadcasting authority. In this respect, the Council of Europe's Recommendation states that "specific rules should be defined as regards incompatibilities in order to avoid that: 
· regulatory authorities are under the influence of political power;

· members of regulatory authorities exercise functions or hold interests in enterprises or other organisations in the media or related sectors, which might lead to a conflict of interest in connection with membership of the regulatory authority."
As an example, in the Slovak Republic, a potential candidate for a post as a member in a regulatory authority is disqualified if he holds a function of President of the Slovak Republic, MP, member of the government, Ministry state secretary or board director, director of other central bodies of the state administration or its statutory representative, employee of a state administration body, mayor, judge, prosecutor, member of the Slovak Television Council or of the Radio Council. A member must not hold a function in a political party (...), be the publisher of a periodic press, a broadcaster(...). In France, the functions of the members of the CSA are incompatible with any other term of office, the civil service or any other professional activity. 

Dismissal of members

Rules concerning the dismissal of members are particularly important in order to avoid dismissal being used as a means of political pressure. In this respect, the Council of Europe's Recommendation states that "dismissal should only be possible in case of non-respect of the rules of incompatibility with which they must comply or incapacity to exercise their functions duly noted, without prejudice to the possibility for the person concerned to appeal to the courts against the dismissal. Furthermore, dismissal on the grounds of an offence connected or not with their functions should only be possible in serious instances clearly defined by law, subject to a final sentence by a court". 

However, the grounds for dismissal of the members are not always clearly stated in the broadcasting laws. In Ukraine, membership in the Council can be terminated in case of a vote of no confidence expressed by the President or the Parliament. In Hungary, the discontinuation of the nominating parliamentary grouping is one of the grounds for which a member of the National Radio and Television Commission term of office may be discontinued.
Expertise of members 

In this respect, the Council of Europe's Recommendation states that "given the broadcasting sector’s specific nature and the peculiarities of their missions, regulatory authorities should include experts in the areas which fall within their competence". However, it has been remarked that in some countries, especially in South Eastern Europe, the existing provisions were very vague and the nomination system frequently led to the appointment of members with a cultural background, such as writers, actors or poets, who lacked professional experience in the media field
. 

Other rules

Additional rules, such as those on the renewal of members, may also be important. As an example, in France, in Poland and in Turkey, three of the nine mandates are renewed every two years, so as to avoid appointments always reflecting the political majority of the time and for the sake of efficiency. Another rule worth mentioning is the one which stipulates that members should not make any statement or undertake any action which may prejudice the independence of their functions, and should not take any advantage of them. In France, members of the CSA are not allowed to make any public statement on the issues dealt with by the CSA during their mandate and until one year after their mandate expires. 

Another point that may be important is the setting out of provisions for the swift replacement of a member. If all the members are not appointed or replaced, this may lead to blocking the decision-making power of the authority. This situation has happened in Albania and in Ukraine, during the presidential elections of 1999.

2. 
Funding of regulatory authorities in Europe

Arrangements for the funding of regulatory authorities are another key element in the independence of regulatory authorities. 

Basically, three different models of funding can be identified. 

· Funding through the State budget: 

This is probably the most usual system of funding of regulatory authorities in Europe. As an example, in France, the costs incurred by the CSA and its office are borne by the State budget (general budget of the State). Annually, the CSA proposes the appropriations it requires from the State budget. This system has also been recently adopted in Ireland and is also to be found in Ukraine, the Czech Republic, Poland, Romania, Slovakia, etc. 

The main drawback of this system is that public authorities are potentially in the position to use their financial decision-making power to interfere with the independence of regulatory authorities. 

· Funding through a percentage of licence fees, or advertising revenue: 
Some regulatory authorities may be financed by a percentage of the licence fee paid by all viewers in order to support public service television. As an example, the German regional authorities are mainly financed by 2% of the licence fee. Each of the 15 authorities receives a fixed sum of 511,290 EUR. The remainder of the revenue is distributed to the authorities according to an allocation scheme based on the percentage of the total licence fee collected in the respective federal state. 

Some regulatory authorities may be funded by the annual licence fees paid by private broadcasters. As an example, the ITC is funded by the annual licence fees payable by all licensees, based on tariffs related to qualifying revenue (mainly advertising, subscription and sponsorship income) except for local delivery licences which relate to the number of homes in the licensed area. ITC fees, payable by its licensees, cover the costs of licensing and regulating all UK commercially funded television services and include expenditure on technology research and development and audience research which the ITC is required to undertake. However, tender payments, including the cash bids, from the licensees are collected by the ITC and paid to the Government. 
This system constitutes the highest degree of budget autonomy and guarantees financial independence from the State. 

· Funding through a mixed system 

Some authorities are funded through a mixed system. As an example, in the Netherlands, the Commissariaat voor de Media is financed out of the broadcasting budget, i.e. the revenues of advertising on public radio and television and the “government licence fee” (i.e. the traditional licence fee that all radio and TV-households have to pay was replaced by a levy, a supplement to the income tax). Another source of income are the costs that the Commissariaat charges the commercial broadcasters to cover the expenses of supervision. These costs are fixed by the Ministry. In Turkey, the revenue of the Supreme Council includes the 5% share to be deducted from the gross advertising receipts of the Radio and Television Corporation and of all private radio and television enterprises, the broadcasting permit and licence fees, and as necessary, appropriations included under the section on transfers in the budget of the Grand National Assembly.

Conclusion

From the above, it is very difficult to say that one appointment or funding model is better than another. Basically, there are no intrinsically good or bad systems; the best model being the one which is the most adequate for the specificity of a particular national media landscape. 

Moreover, the appointment and funding systems are of course not the only criteria to assess the independence of regulatory authorities. As an example, the intensity of state influence may also be characterised by the constitutional framework. The German constitutional court acknowledges that broadcasting supervision must be free of government influence in all matters pertaining to broadcasters' programming. Also in Malta, the Maltese Constitution guarantees the independence of the Broadcasting Authority and states that: in the exercise of its functions (…) the Broadcasting Authority shall not be subject to the direction or control of any other person or authority". In Poland and Portugal, the constitutions also mention the national regulatory authorities. In other countries, even though such a constitutional guarantee may be lacking, political traditions may create an equivalent.

But most of all, independence from political power is a concept which is best assessed in practice rather than as it is stated in the law. Mechanisms based on the rules of law can and should be established in order to reduce political influence on broadcasting matters as far as possible. But it is doubtful whether a tradition of independence can be 'created' by institutional means. Indeed, independence is not something read into a text. It rests in the sense of responsibility and conscientiousness with which duties are carried out
. 

Equally, there is a great variety of informal ways to exert political influence and the legal form is little indication of the intensity of the influence exercised. 

One interesting avenue for further research into the subject would be to examine whether the size of a regulatory authority has an impact on its independence from politics. As for now, proponents and opponents of convergent regulatory authorities alike claim that their respective form of organisation is the best guarantee for independence.
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	by government
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	Chief executive appointed by High Representative

	Bulgaria

CEM
	
	appoints

(4)
	appoints

(5)
	
	
	No
	members

	Cyprus

CRTA
	appoints

(7)
	
	
	
	
	
	No
	government

	Czech Rep

CRTB
	
	
	appoints

(13)
	
	
	by Parliament if annual report is rejected
	members

	Denmark

RTB
	appoints

(7)
	
	
	
	
	
	No
	by Minister

	Estonia
EBC
	
	
	appoints

(9)
	
	
	by Parliament
	by members

	Finland

FICORA
	appoints general director
	
	
	
	
	
	No
	Government appoints general director

	France

CSA
	
	appoints

(3)
	appoints (3)
	appoints(3)
	
	
	No
	French President 

	Germany

LMA
	
	
	appoints

(number vary)
	
	appoint

(number vary)
	Vary from body to body. Honorary positions anyway. 
	members

	Greece
NCRT
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	No
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	Hungary
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	YES 
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	Ireland
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(7 to 10)
	
	
	
	
	
	government; requires stated reasons + resolution of Parliament
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	Israel

CCSB
	appoints 13; 6 are represent. of govern.
	
	
	
	
	
	?
	?

	Israel

2nd Auth.
	appoints
(15)
	
	
	
	
	
	No
	Government after consultation of cultural, artists groups etc.

	Italy

AGCOM
	
	
	appoints (4)
	appoints (4)
	
	
	
	Prime Minister (on suggestion of Min. of Comm.)

	Latvia

NBCL
	
	
	appoints

(9)
	
	propose
	No
	members

	Lithuania

RTC
	
	appoints (1)
	appoints (3)
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	No
	members
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	Malta

BA
	
	appoints

(Pres +

at least 4
	
	
	
	
	No
	President in accordance with government

	Netherlands

Cvdm
	appoints

(at least 2+pres.)
	
	
	
	
	
	No
	Ministry per Royal decree

	Norway
MMA
	appoints

Director general
	
	
	
	
	
	No
	Government appoints

Director general

	Norway

NMOA
	appoints

Director general
	
	
	
	
	
	No
	Ministry cultural affairs appoints

Director general

	Poland

KRRIT
	
	appoints 

(3)
	appoints

(4)
	appoints

(2)
	
	
	If both houses of Parl. reject annual report
	members

	Portugal

AACSA
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(1)
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(5)


	appoints

(1)
	appoint

(4)
	No
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	Rep of Mace.

Broad. Council
	
	
	appoints 

(9)
	
	
	by Parliament
	members

	Romania

CNA
	appoints

3
	appoints 2
	appoints 3
	appoints 3
	
	
	by appointing auth
	members

	Slovak Rep

CBR
	
	
	proposes and appoints

 (9)
	
	propose
	by Parliament
	members

	Slovenia
Broad. Council
	
	
	nominates and appoints (7)
	
	
	
	Parliament

	Spain

CAC
	appoints 

(1)
	
	appoints

(9)
	
	
	No
	Government after opinion of the 9 members

	Spain

CMT
	appoints 

(7)
	
	
	
	
	
	No
	Government

	Sweden

SBC
	appoints

(7)
	
	
	
	
	
	Yes
	Government

	Sweden

RTVV
	appoints

Director general
	
	
	
	
	
	No
	Government appoints Director general

	Switzerland

OFCOM
	appoints director and vice-director
	
	
	
	
	
	No
	Government appoints director and vice-director

	Switzerland

UBI/AIEP
	appoints

(9)
	
	
	
	
	
	
	Bundesrat

	Turkey 

RTÜK
	
	
	appoints (9)
upon nomination of pol. parties
	
	
	
	

	Ukraine

NCRT
	
	appoints

(4)
	appoints 

(4)
	
	
	Statement of distrust of Pres. or Parliament
	members

	UK

ITC
	appoints

(10)
	
	
	
	
	
	Not stated 
	Secretary of State for Culture, Media and Sport

	UK

BSC
	appoints

(8)
	
	
	
	
	
	Not stated 
	Secretary of State for Culture, Media and Sport

	UK

Radio Auth.
	appoints
	
	
	
	
	
	Not stated 
	Secretary of State for Culture, Media and Sport


* For reasons other than incompatibility, conflict of interest, incapacity…
Annex 2: Table of funding of regulatory authorities (EPRA members)

	Country
	State budget
	Licence fees

(from public or private broadcasters)
	Percentage advertising 

revenue
	Other

	Albania

NCRT
	YES

(for the moment)
	
	
	

	Austria
KommAustria
	
	
	
	"supervision fees" paid by pub. and priv. broadcasters

	Belgium

VcvdM
	YES
	
	
	

	Belgium

CSA
	YES
	
	
	

	Bosnia Herz

CRA
	
	YES
	
	grants or donations, other resources (unspecified)

	Bulgaria

CEM
	YES

(for the moment)
	From next year from Radio and Television fund
	
	donations, other sources (unspecified) 

	Cyprus

CRTA
	YES
	YES (from private broadcasters); also examination, renewal, amendment fees 
	
	fines, subsidies

	Czech Rep

CRTB
	YES
	
	
	

	Denmark
RTB
	YES

(for the moment)
	
	
	

	Estonia
EBC
	YES
	
	
	

	Finland

FICORA
	
	YES
	
	Other fees
(e.g. domain name fees)

	France

CSA
	YES
	
	
	

	Germany

LMA
	
	2% of the licence fee for public broadcasters
	
	

	Greece
NCRT
	YES
	
	
	

	Hungary

ORTT
	
	 1% of licence fees collected by Broadcasting Fund
	
	

	Ireland
BCI
	YES
	
	
	

	Israel


	Budget of Min. of Communications
	
	
	

	Israel

2nd Auth.
	
	Television and radio licence fees from private broadcasters (concessions)
	
	

	Italy

AGCOM
	YES
	
	0,035 % levy on revenue of all national operators 
	

	Latvia

NBCL
	Yes
	
	
	

	Lithuania


	
	Licence and tender fees from private broadcasters
	0.8% of advertising revenue
	


	Country 
	State budget
	Licence fees

(public or private broadcasters)


	Percentage advertising 

revenue
	Other

	Malta

BA
	YES

approx. 60%
	YES (from private broadcasters)
	
	Fines and publications

	Netherlands

Cvdm
	
	“Government licence fee”, i.e. supplement to income tax
	YES
	Supervision costs for commercial broadcasters

	Norway
MMA
	YES
	
	
	

	Norway

NMOA
	YES
	
	
	

	Poland

KRRIT
	YES
	
	
	

	Portugal

AACS
	YES
	
	
	

	Rep of Mac.

Broad. Council
	
	
Broadcasting tax
	
	

	Romania

CNA
	YES
	
	
	

	Slovak Rep


	YES
	
	
	

	Slovenia
Broad. Council
	YES?
	
	
	Charges from provision of information

	Spain

CAC
	YES
	YES
	
	income from publ. and studies

	Spain

CMT
	
	
	
	Telecom licences

	Sweden

SBC
	YES

**
	
	
	

	Sweden

RTVV
	YES
	
	
	

	Switzerland

OFCOM
	YES
	
	
	

	Switzerland

UBI/AIEP
	YES
(Confederation's general budget)
	YES
	
	

	Turkey 

RTÜK
	If appropriate from National Assembly budget
	YES
	YES
	

	Ukraine

NCRT
	YES
	
	
	

	UK

ITC
	
	YES (annual fees)
	
	

	UK

BSC
	YES
	YES
	
	

	UK

Radio Auth.
	
	YES (annual fees and application fees)
	
	


** In Sweden, 70% of the budget of the SBC is paid to the State budget from the licence fees (1%)
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