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Good morning, ladies and gentlemen.  It is a pleasure to participate in this meeting of the European Platform of Regulatory Authorities.  My topic is television advertising, market forces, and regulation.  The conference organizers have asked me to be provocative, and I shall endeavor to fulfill that responsibility.  With this charge in mind, it is especially important for me to remind you that any opinions that I express are my own, and do not necessarily represent those of the Federal Communications Commission or any other members of its staff. 

I would like to begin by making some observations about the nature of television advertising and the impact on advertising of market forces and technological change.  This will provide the basis for my conclusion that only very limited regulation of advertising is needed.  I will then provide a very brief survey of the areas where the United States does, in fact, regulate television advertising.    My argument against regulation of television advertising will focus primarily on regulation of the total quantity of advertising and its placement within, or adjacent to, television programming rather than regulation of advertising content.  From time to time, I shall resort to exaggeration to make a point.

Let me begin with the proposition that television advertising, in and if itself, serves the public interest.  It provides important information that viewers value highly and it also provides entertainment.  Although advertisements generally cater to a short attention span, sometimes they are more entertaining than the television programs within which they appear.  Of course, in addition to the value of the message as information and entertainment, advertising also performs the socially useful function of financing much “free” television broadcast programming.  Advertiser-supported television, because it does not permit viewers to register the intensity of their preferences, will not provide the optimal mix of programming.  A system that included pay TV will do a better job of meeting viewer preferences.  These matters are beyond the scope of the present discussion.  Viewers do not pay directly for delivery of “free” television.  The exposure to advertising is the “price” that viewers pay for access to commercial  television broadcast programming.

My second proposition is that the nature and quantity of television advertising is subject to market forces.  Of course, no one can be required to view television advertising.  A television program excessively cluttered with advertisements will not be watched by many viewers.  In the extreme, viewers would simply turn the television off in the face of excessive advertising.  However, in most markets, viewers have a choice of video outlets.  The availability to viewers of alternative video providers constrains their ability to pack programming with advertising.  Indeed, the larger the range of alternatives available, the more responsive each video outlet must be to viewer tastes regarding clutter.  It is also worth noting that advertisers don’t like clutter either because they want their individual message to stand out in the minds of viewers.

With only a single television station in a market, one might have a greater degree of concern regarding clutter.  However, even a monopoly provider of television would face commercial incentives to limit the amount of advertising.  Moreover, markets have multiple choices.  Indeed, one of the most striking developments of the past 10 years or so is the substantial increase in the availability of video outlets, including not only free to air but pay television outlets as well.  A recent European Union report notes that in Europe in 2000 there were over 580 channels with potential national coverage, an increase of 170 percent over 1996.  I know that the increase over, say, 1990 would be even greater.  Of course, these figures are best understood as indicators of a general trend.  The range of choice obviously varies from market to market.

It is not just the number of outlets in a market that matters, but the nature of those outlets.  In particular, pay television, whether delivered by cable, satellite, or other means, significantly increases subscriber control over viewing options.  When television is advertiser-supported, all the station has to do is provide programming attractive enough to persuade viewers to tune in.  The simple “yes-no” choice that the viewer can make does not permit the expression of intensity of preference.  With pay television, viewers can express the intensity of their preferences, including any preferences for programming with little or no advertising included.  Thus, on US cable television and direct broadcast satellite platforms, one finds premium channels such as HBO and Showtime, which do not contain advertisements, and pay-per-view movie offerings that likewise do not have commercial interruptions.  Interestingly enough, US pay TV platforms also include home shopping channels, which consist of nothing but advertisements.  And, to complete the picture, US pay TV offers, for a fee, packages of programming that contains some advertising.  Thus, there is a market for commercial-free programming, and there is a market for advertising, or “program-free commercials.”  Subscribers are willing to pay for each and for the separation of content and advertising.

In addition to pay television alternatives to commercial broadcast television, there are also noncommercial television broadcasters.  As I will describe briefly in a few minutes, US noncommercial educational stations are not permitted to run advertisements, although they can and do acknowledge corporate underwriting of programming.  I am certainly not arguing that public or noncommercial television stations should not be subject to advertising limitations.  Rather I want to enumerate the full range of alternatives against which commercial stations must contend for viewer patronage and which therefore limit the ability of commercial stations to crowd their programs with advertisements.

The proliferation of nonbroadcast video outlets is not the only important technological change that has affected the television advertising market.  The videocassette recorder has made it possible for viewers to “fast forward” over commercials in programs that they have taped.  More recently, companies such as Tivo, Replay TV, and others have begun to offer  “personal video recorders,” or “PVRs.”  These devices offer digital recording capability on a hard drive, coupled with a sophisticated interactive programming guide.  They offer the viewer an even greater degree of control over what she watches and when she watches it.  And some of them contain a “skip” button, which advances the playback by 30 seconds, coincidentally the most common length of television advertisements, at least in the US.  The personal video recorder is a relatively new and “high tech” product, and few households currently own one.  However, I suspect that they will become a popular and widely used item in years to come.  Moreover, while few currently own a “PVR,” almost everyone has a remote control unit.  This provides a “low tech” but effective means for viewers to avoid commercials, either by channel surfing or simply hitting the mute button.

These technological developments pose a substantial challenge to television advertisers. Viewers now have the means to avoid advertising.  Hence, not only must advertisers (and television stations) keep viewer preferences in mind when deciding on the quantity of advertising to exhibit, they are also pushed by market forces to “reinvent” advertising.  Technological and market pressure will force improvements in the quality of advertisements, that is, make them more informative, more entertaining, or both.

Advertisers are taking various measures to ensure that television viewers actually see their messages.  Sporting events offer an interesting case in point.  Most sports events televised in the US include frequent breaks in the action. These intervals provide opportunities to exhibit advertisements.  By contrast, football (soccer in US parlance) matches provide nonstop action.  In order to reach viewers, advertisers do such things as sponsor teams and place their logos on team uniforms, or purchase billboard space in sports stadiums, which the television cameras then focus on briefly and at irregular intervals, making it hard for the viewer to avoid exposure.  Another option is “virtual messages” superimposed on the screen during games, or perhaps framing the screen.  These messages may also be delivered via a split screen, with an advertisement in part of the screen and the sporting event action in the other part.  Once again, this is relatively hard to avoid.

This technique appears most suited to sporting events, but there are also ways of integrating an advertising exposure into entertainment programming.  The technique known as “product placement” involves payment by an advertiser to the producer of a program or movie, in exchange for which the advertiser’s product is displayed during the program or movie, or utilized visibly by a character in the story.  It is not clear how valuable this is to advertisers, relative to traditional commercials, and it is certainly not suited to conveying messages about sales, price, detailed features, or product availability.     

The impact of technological change on advertisers is not all negative, however.  The proliferation of two-way, interactive video delivery systems opens up the possibility of targeting advertising messages much more precisely to those who value them highly.  A simple example is an automobile advertisement that contains an on-screen icon which the viewer can click to obtain more information.  The additional information might be embedded in the video signal and displayed only upon demand, or it might be retrieved from an Internet web site.  

Another possibility for targeting advertising messages is based on the capabilities of sophisticated set-top boxes and other customer premises equipment to record household or even individual viewing data.  These data could be used to make inferences about the viewer’s tastes and consumption habits and provide the basis for the selection and delivery of targeted advertisements.  These presumably would be more valuable to the advertiser than broadcast advertisements.  Moreover, it is possible to keep track of household shopping practices for purchases made electronically via the television receiver.  In general, such “t-commerce” transactions would be transmitted via an Internet connection to the television receiver or other customer premises equipment.  This information, perhaps in concert with viewing data, could be used to tailor even more precisely the advertisements delivered to a particular household.  This is unambiguously valuable to advertisers and, as long as it does not cost too much to implement, they will certainly do so.  

For the viewer, targeted advertising is a two-edged sword.  Information is costly to search for and obtain, so having advertising messages customized to one’s own tastes and needs has to be a good thing.  On the other hand, the price to be paid for this may be a loss of privacy.  It is certainly possible for the intermediary who collects household or viewer-specific information not to associate it with the particular household.  For example, Mercedes Benz could create a commercial aimed at wealthy consumers who have demonstrated an interest in luxury cars, and Tivo, could sell Mercedes Benz a list of consumers who meet this demographic profile, Tivo could also represent to Mercedes Benz that it had a roster of, say, 1,000 households that met the profile and offer to transmit the advertisement to them.  That would not entail revealing the details of any individual household.  One could imagine Mercedes Benz judging the efficacy of the advertisement via some sort of response rate and using this type of experience to place a value on the advertisement for purposes of paying Tivo.

This mechanism raises a variety of policy questions surrounding privacy.  I think that it is likely that providers of interactive video services will have some incentive to protect privacy because that is what the users appear to want and the service providers will want to attract customers.  On the other hand, I am not arguing that some sort of privacy protection regulation might not be necessary.  Indeed, US law substantially limits the ability of cable television operators to collect and disclose personally identifiable information concerning any subscriber.  Privacy issues, and the pros and cons of self-regulation in this area, are the subject of a different discussion.  For this talk, my intention is merely to indicate that technological change is affecting the way that advertising is delivered to viewers and that this change has the potential to make advertising messages more valuable to those viewers.

Although competition and choice of video outlets, including pay television and non-commercial outlets, support an unregulated market for the sale and placement of television advertising, there are some concerns, principally relating to consumer protection and the special status of children, which support regulation of some aspects of advertising.  Before turning to them, I would like to mention parenthetically that, until 1983, the National Association of Broadcasters had a voluntary code designed to limit the number of minutes per hour of advertising.  The code was abandoned in the wake of a lawsuit filed by the US Department of Justice, alleging that the code restricted the availability of advertising time and raised the price paid by advertisers above competitive levels, in violation of US antitrust law. 

Perhaps the most important US advertising regulation is the sponsorship identification requirement. Any message broadcast in exchange for something of value paid to a television station must be accompanied by  an announcement clearly stating that the time was purchased and who purchased it. Advertisements for commercial products or services can meet the requirement by announcing the sponsor's corporate or trade name, or the name of the sponsor's product (where it is clear that the mention of the product constitutes a sponsorship identification). 

With respect to advertising, as well as some other issues, children receive special attention under US law.  The Federal Communications Commission, pursuant to statute, limits the quantity of commercial matter in children’s programs to no more than 12 minutes of commercial matter per hour on weekdays and no more than 10.5 minutes per hour on weekends.  This limitation applies to broadcast and to cable programming for children.  In this context “children’s programming” means programming aimed at children 12 years of age and under.  Other limitations on children’s advertising include prohibitions on program-length commercials on host selling.  A program-length commercial is a program that includes advertisements for a product associated with the program.  Host selling refers to the use of program talent, such as the host of a children’s show, to deliver commercial messages.

Political candidates are also protected by US communications law and regulations.  In general, television stations are not required to accept advertising from any particular source.  However, legally qualified candidates for Federal office—President, Vice President, US. Senate, and US House of Representatives—are entitled to purchase or be given a reasonable amount of  time on all commercial broadcast outlets.  Candidates for Federal , state, and local office are entitled to “equal opportunities” in the use of broadcast stations, i.e., if a station provides or sells time to one candidate for an office, it must provide or sell time to all.  Additionally, all candidates entitled to purchase advertising time must must be offered it at the station’s “lowest unit charge” during the 45 days before a primary election and the 60 days before an general election.

Federal law prohibits advertising for cigarettes, little cigars, smokeless tobacco, or chewing tobacco on radio, TV, or any other medium of electronic communication under the FCC's jurisdiction. The law does not ban the advertising of smoking accessories, cigars, pipes, pipe tobacco, or cigarette-making machines.  Neither law nor FCC regulation prohibits broadcast advertising for any kind of alcoholic beverage.  The television industry does have an informal agreement not to advertise distilled spirits on television, although in recent years some stations have, in fact, transmitted liquor advertisements.

In the US, a certain amount of spectrum is set aside for noncommercial educational television.  Those stations are prohibited from accepting advertisements, although they may transmit “enhanced underwriting” messages.  Speaking as an individual rather than an FCC staff person, let me say that the enhanced underwriting messages do bear some similarity to advertisements in that they can mention company name and location, and can include value neutral product descriptions.  These messages certainly serve to help create an image for a corporation, although neither pricing information nor comparative claims are allowed.

The Federal Trade Commission, another independent Federal regulatory agency, also has some responsibility for regulating advertising.  Specifically, The Federal Trade Commission Act prohibits advertising that is false, deceptive, or unfair, whether in the print, broadcast, or pay TV media.

So perhaps my argument has been less provocative than advertised.  If so, I apologize.  I do think that there is a case for some focused regulation of television advertising to ensure that viewers know who is paying for each advertisement and, as technology develops, to ensure that viewers know and have some control over the dissemination of demographic information collected about them by advertisers and other providers of interactive services over video delivery systems.  As a father of three, I believe that it is my own responsibility to regulate my children’s television viewing, but I understand the potential for some advertising practices to take advantage of children.  

I would like to leave you with the thought that increasing competition among video outlets and technological change are providing viewers with increasing choice and control over their viewing options, both for content and advertising.  This increased viewer control means that advertisers must be more attuned than ever to viewer preferences regarding advertising content, duration, and placement.  Competitive pressures and new modes of targeting advertising messages to interested viewers hold out the possibility that, in the future, viewers will value advertising more highly than they do now.  But most importantly of all, these trends make it quite unnecessary to regulate television advertising duration or placement.  

Thank you.
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